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Comment demonstrates that both a prepetition waiver of discharge in total and a prepetition waiver of discharge of a specific debt are unenforceable. Further, public policy and the purpose behind the Bankruptcy Code support the unenforceability of such waivers. Also, the Comment discusses the enforceability of prepetition stipulations in a later bankruptcy proceeding and the general collateral estoppel effect that state law will grant to those stipulations. In general, bankruptcy courts should grant issue-preclusive effect to state court stipulations because it promotes judicial economy and validates the time the state court expended in drafting them. The main objective of this Comment is to analyze and compare prebankruptcy waivers and stipulations so that the enforcement of one over the other can be justified satisfactorily.
Part II of this Comment offers a quick overview of the purpose behind the bankruptcy system and the background necessary to grasp the effect discharge has on debtors and creditors. Part III discusses prepetition waivers and prepetition stipulations in state court judgments. In relation to prepetition stipulations, Part III discusses the types of debts that are excepted from discharge, the United States Supreme Court's limited guidance on collateral estoppel in dischargeability proceedings, and the jurisdiction of courts over the discharge exceptions. Part IV analyzes the enforceability of prepetition waivers and stipulations. It concludes that prepetition waivers of discharge are not and should not be enforceable, while also concluding that prepetition stipulations should be enforceable and entitled to collateral estoppel effect. Part IV draws a distinction between prepetition waivers and stipulations and demonstrates why they should be treated differently in bankruptcy dischargeability proceedings.
II. OVERVIEW OF THE BANKRUPTCY PROCESS
As the Supreme Court has long recognized, the bankruptcy process "gives to the honest but unfortunate debtor . . . a new opportunity in life and a clear field for future effort, unhampered by the pressure and discouragement of pre-existing debt." Bankruptcy Code, the debtor must be "honest but unfortunate." 6 Second, the purpose of the bankruptcy process is to grant the debtor a fresh start. 7 A debtor takes advantage of bankruptcy by filing a petition, which is sometimes referred to as "an order for relief" by the Code. 8 Once the filing fee has been paid, the petition is considered "filed" and " [a] t that instant, a bankruptcy estate is created and an automatic stay on all collection actions against the debtor, [and] the debtor's property" is in effect. 9 Once the debtor has completed the bankruptcy process, the court will generally grant the debtor a discharge pursuant to § 727(a) of the Bankruptcy Code. Although the term is not specifically defined in the Code, "a discharge . . . discharges the debtor from all debts that arose before the date" the bankruptcy petition was filed. 10 However, the practical effects of the discharge are covered more fully in § 524(a). This section, among other purposes, indicates that the discharge "operates as an injunction against the commencement or continuation of an action . . . to collect [or] recover . . . any such debt as a personal liability of the debtor." 11 The previous injunction is permanent and will prevent a creditor from later asserting that the debtor is still responsible for payment. 12 The effect of the discharge, therefore, is sweeping. As stated above, the bankruptcy system has been created to assist "the honest but unfortunate debtor." 13 The negative implication of the Supreme Court's statement is that the Bankruptcy Code will not assist a dishonest debtor, and numerous sections have been included in the Code 6. Id. 7. Id. ("One of the primary purposes of the Bankruptcy Act is to 'relieve the honest debtor from the weight of oppressive indebtedness, and permit him to start afresh free from the obligations and responsibilities consequent upon business misfortunes.'" (quoting Williams v. U.S. Fid. & Guar. Co., 236 U.S. 549, 554-55 (1915))). . This case is also a good example of debtors' misunderstanding regarding the effect and extent of the discharge injunction. Id. at 160 ("Ignorance. Pure ignorance. The debtor was amazingly ignorant of the legal consequences of his bankruptcy discharge.").
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to prevent such a possibility. 14 Because the underlying purpose of the Code is to give the honest debtor a fresh start, many creditors, especially unsecured creditors, end up with the bad end of the deal. Therefore, some creditors have attempted to circumvent the discharge provisions of the Code by requiring the debtor to waive discharge of a specific debt long before the debtor even contemplates filing for bankruptcy. Other creditors file a prebankruptcy lawsuit against the debtor and get a state court judgment or consent decree entered. These prebankruptcy actions and their enforceability (and authority) are the subject of Parts III and IV of this Comment.
III. DISCUSSION OF PREBANKRUPTCY ACTIONS BY CREDITORS

A. Prepetition Waivers of a Specific Debt
Waivers of dischargeability of a specific debt are attempted frequently in prebankruptcy proceedings. Undoubtedly, prepetition waivers of dischargeability are desirable in agreements and court judgments because the creditor wants assurance that the debtor will be required to pay the debt and not escape that obligation by filing for bankruptcy. Therefore, the creditor is seeking waiver of a single debt rather than a waiver of discharge of all debts. A creditor, for example, may negotiate a term into an agreement or judgment that plainly states: "The debts incurred in this agreement are nondischargeable in bankruptcy." Although parties can include prepetition waivers in virtually any settlement agreement, 15 this Comment refers to two contexts where these waivers are recurring.
14. See, e.g., 11 U.S.C. § 523(a)(2)(A) (disallowing a debtor to discharge any debts obtained by fraud); id. § 727(a)(2) (withholding discharge when the debtor has defrauded an officer of the estate); id. § 707(b)(1) (allowing dismissal if "the granting of relief would be an abuse of the provisions of this Chapter"); see also Grogan v. Garner, 498 U.S. 279, 279 (1991) (stating that "the Code limits the opportunity for a completely unencumbered new beginning to the honest but unfortunate debtor by exempting certain debts from discharge").
15 14, 2006) . The debtors entered into a lease agreement for a convenience store with the plaintiff. Id. at *1. Debtors suddenly closed the business and failed to remit any payment to the plaintiff. Id. at *2. The parties then entered into a hand-written settlement agreement, which stated that the "agreement is binding by its signer and cancels all leases and contracts made prior to today [sic] agreement. This agreement is not to be included in any Bankruptcy Discharge." Id.
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Marital Separation Agreements and Divorce Decrees
One area of the law where a prepetition waiver of the dischargeability of a certain debt arises is in the context of marital settlement agreements. Divorce proceedings can be difficult and protracted for the parties involved. One common component of these settlement agreements is support obligations. Support obligations commonly include spousal and child support, where a monthly payment is made directly to the ex-spouse in a predetermined amount as set by the marital settlement agreement. 16 In drafting a marital settlement agreement, an attorney may include a provision that attempts to make the agreed obligations nondischargeable in bankruptcy. Not surprisingly then, " [b] ankruptcy law, with its underlying policy to provide the honest debtor with a fresh start, frequently collides with divorce law and the mutual obligations that arise from dissolution of a marriage."
17
In Lewis v. Trump (In re Trump), one attempt at a prepetition waiver was included in a marital settlement and separation agreement's "General Provisions," indicating that "[t]he provisions and obligations contained herein are to be considered as not dischargeable in bankruptcy."
18 Under the agreement, the ex-husband agreed to pay child support and, under another section titled "Assumption of Debts and Liabilities," agreed to make monthly payments on a second mortgage, even though his ex-wife would retain the residence. 19 When the debtor ex-husband filed for bankruptcy, the ex-wife filed a complaint to determine the dischargeability of the debts that had been agreed upon in their marital settlement agreement. 20 Specifically, the ex-wife urged the court to honor the waiver of discharge contained in the agreement so that the debtor ex-husband would be barred from discharging those debts. 21 The court concluded that "prepetition agreements to waive the benefits of a bankruptcy discharge are void, and this Court is not bound by this language. In another case, Cotten v. Cotten (In re Cotten), the parties attempted to insert a prepetition waiver of discharge into a consensual divorce decree. 23 The decree mandated that the ex-husband would make second mortgage payments on behalf of his ex-wife and that "such obligation shall . . . not [be] dischargeable in bankruptcy." 24 Ultimately, the court did not determine whether the provision was enforceable, although it agreed with the ex-husband that such waivers had been held unenforceable in other jurisdictions. 25 Instead, the court concluded that it "need not decide whether the provision is enforceable" as other grounds existed for making the debt nondischargeable. 26 Lastly, in Hester v. Daniel (In re Daniel), the debtor-wife and plaintiff-husband entered into a settlement agreement incorporated into a divorce decree. 27 As a part of the settlement, the debtor was required to pay half of what the parties owed in credit card debt, totaling $17,303.24. 28 Further, the agreement specifically provided:
The Defendant expressly waives her right to discharge the debt to the Plaintiff as set forth herein under any of the United States Bankruptcy laws and the Defendant expressly agrees to not list or include the indebtedness to the Plaintiff as set forth herein on any Chapter 7 or Chapter 13 Bankruptcy that she may file, it being the express intent of the parties that said indebtedness not be dischargeable under the Bankruptcy laws of the United States.
29
The defendant made a total of three payments and subsequently filed for bankruptcy.
30
The plaintiff filed an "Objection to Dischargeability," claiming that the debtor had waived her right to discharge the obligations to plaintiff in the prior settlement agreement. 31 The plaintiff did not convince the bankruptcy court that the waiver provisions of the agreement were enforceable. 32 The court concluded that "pre-petition waivers of protection afforded by a bankruptcy case" were not permitted As discussed in Part II, the bankruptcy discharge removes any personal liability to pay a prepetition debt. 35 Generally, any attorney's fees that the debtor has incurred, such as prepetition bankruptcy attorney's fees, as well as any other attorney's fees that were owed before the case was filed, will be discharged at the close of the bankruptcy case.
36
As a result, "[a]bsent a specific exception to discharge under § 523, the lawyer who furnishes pre-petition bankruptcy services and who is unpaid for such services is in the same boat with other unpaid pre-petition creditors."
37 Attorneys, of course, dislike such an outcome, and some commentators have called for a reform of § 523(a) to include an exception for attorney's fees. 38 However, because the majority of courts hold that prepetition attorney's fees are dischargeable, 39 some attorneys have attempted to require a waiver of dischargeability of any debts incurred in representing the debtor before the petition is filed. [t] he great weight of authority holds that a chapter 7 discharge covers attorney's fees owed by a debtor for services involved in preparation for filing the bankruptcy case"); In re Martin, 197 B.R. 120, 127 (Bankr. D. Colo. 1996) ("Had Congress intended to create an exception to discharge for unpaid attorney fees presumably it would appear in § 523."); see also Neher, supra note 38, at 95-96 (discussing the minority view).
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For example, in In re Nieves, the debtor and his wife met with an attorney to assist them in their decision whether to file for bankruptcy. 40 Due to the urgency of their situation, the attorney suggested that they file immediately and discussed two options for payment of legal fees in connection with the case. 41 The first option required the debtors to make a full up front payment before they filed the petition. 42 The second option required a monthly payroll deduction that would begin after they filed the bankruptcy petition. 43 The debtors chose the second option and signed an agreement under which the debtors would be personally liable postpetition in the event that the deductions were not forwarded to the attorney. 44 After examination of the bankruptcy case, the U.S. Trustee challenged the reasonableness of the attorney's fees. 45 The bankruptcy court then concluded that prepetition attorney's fees were dischargeable and that " [t] Kroen) , allegedly made an oral representation to his attorney, who had been representing him in a matrimonial matter spanning several years, that he would not discharge the attorney's bill in bankruptcy. 47 The debtor denied making the statement, pointing to his financial deterioration during the years of the divorce and the large amount of fees he owed to the attorney: $43,166 in total and $14,343 at the time of his bankruptcy filing. 48 The bankruptcy court, with an attempt at humor, concluded, "the representation of waiver of discharge (if made), was not worth the paper it was not written on." 49 The court, in discussing the unenforceability of the prepetition waiver, discussed § 524(c) as "the only mechanism by which a debtor may 'waive' discharge of a specific debt. 52 By extension, a stipulation to the underlying facts would be an agreement where the parties negotiate and approve specific relevant facts, which then would be incorporated into a consent decree or judgment. For example, in Klingman, the consent judgment stipulated:
That Defendant [Mr. Levinson], in disregard of his fiduciary duties and obligations as Trustee, has failed to retain and conserve the said trust corpus and income therefrom, but rather, in violation of and disregard of his fiduciary duties and obligations as Trustee, has, through his misappropriation and defalcation, allowed or caused the dissipation and loss of the said trust corpus and income therefrom.
53
The facts a court could gather from the above stipulation include: (1) Mr. Levinson was a trustee of an express trust; (2) through misappropriation and defalcation Mr. Levinson created a debt that was owed to the beneficiaries; and (3) Mr. Levinson, as trustee, acted in a fiduciary capacity when the debt was created. 54 A bankruptcy court, armed with the previous stipulations from the prior state court consent judgment, could easily conclude that "defalcation while acting in a fiduciary capacity" has been committed. 55 In an adversary proceeding, the bankruptcy court can use those specifically stipulated facts to conclude that a debt is nondischargeable because one of the exceptions to discharge is applicable. Although these exceptions encumber a debtor's 51. 831 F.2d 1292, 1296 n.3 (7th Cir. 1987). 52. BLACK'S LAW DICTIONARY 1550 (9th ed. 2009). 53. Klingman, 831 F.2d at 1293. 54. "To establish that a debt is nondischargeable under 11 U.S.C. § 523(a)(4), a creditor must establish that: 1) an express trust existed, 2) the debt was caused by fraud or defalcation, and 3) the debtor acted as a fiduciary to the creditor at the time the debt was created." Id. at 1295.
55. See 11 U.S.C. § 523(a)(4) (an exception to discharge is available when the debtor, while acting as a fiduciary, commits a fraud or defalcation that causes a debt). KANSAS LAW REVIEW [Vol. 59 fresh start, Congress has enacted them for a public policy reason that supersedes the fresh start policy.
2. Congress Has Determined Certain Debts Are Nondischargeable "Generally, all debts are dischargeable in bankruptcy unless specifically excepted by a provision in the Bankruptcy Code."
56 The "exceptions to discharge" alluded to in the previous statement are located in § 523(a), which lists twenty debts that are considered nondischargeable by Congress. 57 Originally, the exceptions from discharge were listed in section 17a of the Bankruptcy Act of 1898 and were limited to four categories of debt: taxes owed to the government; debts concerning fraud, false pretenses, false representations or malicious injury to property of another; those not scheduled in the bankruptcy; and debts that were produced by fraud, embezzlement, misappropriation, or defalcation.
58 Section 523(a) has been amended and expanded over time to include the twenty present grounds under which a debt may become nondischargeable.
59
"Congress evidently concluded that the creditors' interest in recovering full payment of debts in these categories outweighed the debtors' interest in a complete fresh start." 60 Further, "Congress did not intend the Code's fresh start policy to provide a haven for the dishonest debtor." 61 Therefore, the exceptions listed in § 523(a) are not standard debts, such as an unsecured credit card debt. They have been excluded from discharge because, in many cases, their exception is supported by some public policy rationale, they were enacted to respond to an abuse observed by Congress, or "special interest groups . Consequently, a prudent creditor, falling victim to some offense committed by the debtor and understanding that the debtor may file for bankruptcy in the future, may file a lawsuit in state court where the parties stipulate to the underlying facts. In doing so, a creditor should reference § 523(a) and determine whether any of the twenty subsections 64. 11 U.S.C. § 523(a)(5) (2006) 76 the creditor purposefully crafted the factual stipulations to prove the elements of a § 523(a)(4) "defalcation by trustee" claim. 77 "To establish that a debt is nondischargeable under 11 U.S.C. § 523(a)(4), a creditor must establish that: 1) an express trust existed, 2) the debt was caused by fraud or defalcation, and 3) the debtor acted as a fiduciary to the creditor at the time the debt was created." 78 The factual stipulations in Klingman conclusively established the elements of § 523(a)(4); therefore, the Seventh Circuit determined that the consent judgment proved the debt was nondischargeable.
79
In reaching its conclusion, however, the Seventh Circuit also had to conclude that the consent judgment was entitled to collateral estoppel effect.
80 "Despite [the] guidance by the Supreme Court, there is disagreement among the courts regarding the collateral estoppel effect accorded state court judgments in bankruptcy proceedings involving dischargeability." unless it is clear . . . that the parties intended their agreement to have such an effect." 84 Therefore, it appears that the Court would support the view held by courts that give issue-preclusive effect only upon a finding of intent. 85 In the context of bankruptcy and dischargeability, the Court has, in dictum, stated that if factual issues previously litigated in state court mirror the analysis applied in the bankruptcy proceeding, the bankruptcy court should give effect to those previous state court determinations.
86
The Court later stated that "[w]e now clarify that collateral estoppel principles do indeed apply in discharge exception proceedings pursuant to § 523(a)." 87 The courts, however, have come to different conclusions regarding the extent of the previous statement due to the "bankruptcy courts' exclusive jurisdiction in determining dischargeability." 
The Exclusive Jurisdiction of the Bankruptcy Courts in Nondischargeability
A stipulation to the underlying facts can occur in one of two possible proceedings. First, a consent judgment may occur in nondischargeability litigation that takes place in bankruptcy court. In such a situation, federal law would apply "regarding the issue-preclusive effect of the judgment." 89 Second, a consent judgment may be entered in a state court proceeding before the debtor has even filed a bankruptcy petition. In this second situation, "the preclusive effect of a state court judgment in a subsequent bankruptcy proceeding is determined by the preclusion law of the state in which the judgment was issued." 90 It is the latter situation that has caused a divergence between the courts. 86. Brown, 442 U.S. at 139 n.10 ("If, in the course of adjudicating a state-law question, a state court should determine factual issues using standards identical to those of § 17, then collateral estoppel, in the absence of countervailing statutory policy, would bar relitigation of those issues in the bankruptcy court.").
87. Grogan v. Garner, 498 U.S. 279, 284 n.11 (1991 An emphasis has been placed on the distinction between the two previous situations because generally, "the question of the dischargeability of the debt is not in issue" in the state court proceeding. 91 Further, the bankruptcy courts are particularly well-suited to determine the dischargeability of debts and to analyze the exceptions enumerated in § 523(a). 92 However, "[b]efore 1970, the bankruptcy courts had concurrent jurisdiction with the state courts to decide whether debts were excepted from discharge." 93 But, in practice, the state courts more frequently determined the dischargeability of debts. 94 When the Bankruptcy Code was amended in 1970, the jurisdiction over certain exceptions was placed exclusively with the bankruptcy courts. 95 More specifically, under § 523(c)(1) of the Code, bankruptcy courts have exclusive jurisdiction to determine dischargeability of debts excluded through § 523(a)(2), (4) and (6).
96 Section 523(c)(1) states:
Except as provided in subsection (a)(3)(B) of this section, the debtor shall be discharged from a debt of a kind specified in paragraph (2), (4) or (6) of subsection (a) of this section, unless, on request of the creditor to whom such debt is owed, and after notice and a hearing, the court determines such debt to be excepted from discharge under paragraph (2), (4) or (6), as the case may be, of subsection (a) of this section. ("In practice, however, bankruptcy courts generally refrained from deciding whether particular debts were excepted and instead allowed those questions to be litigated in the state courts.").
95. Id. ("The 1970 amendments took jurisdiction over certain dischargeability exceptions, including the exceptions for fraud, away from the state courts and vested jurisdiction exclusively in the bankruptcy courts."). The purpose of taking jurisdiction away from state courts was "to give those claims to the bankruptcy court so that it could develop expertise in handling them" rather than having state courts with less expertise in federal bankruptcy laws address them. Brown v. § 523(c)(1) "requires a creditor who is owed a debt that may be excepted from discharge under paragraph (2), (4), or (6) . . . to initiate proceedings in the bankruptcy court for an exception to discharge").
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debtor's case, the debt will be discharged.
98
Alternatively, both the bankruptcy and nonbankruptcy forums have concurrent jurisdiction regarding the rest of the exceptions to discharge in § 523(a). 99 Therefore, within those exceptions, creditors "may seek a nondischargeability determination in the bankruptcy court, but are not required to do so."
100
As a result, a split has developed between courts regarding the issuepreclusive effect of a judgment entered in a state court proceeding rather than in a bankruptcy court. In fact, the courts have generally fallen into "three camps": one group will not give issue-preclusive effect to state court consent judgments (Camp One), another will give issue-preclusive effect if the parties clearly indicate that the consent judgment is to be given such effect (Camp Two), and the last group generally will give issuepreclusive effect (Camp Three). A minority of courts will not grant collateral estoppel effect to state court consent judgments. Camp One courts identify two separate grounds to support their reasoning: (1) the bankruptcy courts are given exclusive jurisdiction of certain dischargeability determinations, 108 and (2) the actually litigated requirement bars collateral estoppel application to consent judgments containing factual stipulations. 109 First, some courts have narrowly interpreted the jurisdictional difference of § 523(c)(1) in a way that allows them to discount the authority of any state court judgments containing stipulations to the underlying facts, particularly when § 524(a)(2), (4) and (6) ) , the creditor and debtor entered into a prepetition state court stipulated judgment and upon challenge in the bankruptcy dischargeability proceedings, the court disregarded the stipulated judgment. 112 The court ignored the substantive difference between a waiver and a stipulation and held the state court stipulated judgment regarding dischargeability under § 523(a)(2) unenforceable. 113 The court stated that "if the parties stipulated to the underlying facts that support[ed] a finding of nondischargeability, the Stipulated Judgment would then be entitled to collateral estoppel application."
114 But the weight of that statement is severely limited by the court's subsequent declaration that "the state court clearly lacked jurisdiction to litigate a § 523(a)(2) claim" and any stipulated facts would nevertheless have been irrelevant.
115
Camp One courts, therefore, distort the meaning of § 523(c)(1) by very narrowly construing its language to mean that "a duty exists to actually adjudicate dischargeability complaints."
116 These courts state the correct intention that "all nondischargeability claims arising under sections 523(a)(2), (a)(4) and (a)(6) must be determined by a bankruptcy court."
117 They fail to realize, however, that while the state court cannot make a final determination on dischargeability, it can undertake all of the factual analysis involved in a § 523(a)(2), (4), or (6) claim. Second, Camp One courts confine the application of collateral estoppel only to state court judgments where the issues were "actually litigated." For example, in Word v. Bailey (In re Bailey), an Ohio bankruptcy court applying Nevada law concluded that a consent judgment was not entitled to issue-preclusive effect. 119 The plaintiffs had hired the debtor "to construct a home for them in Nevada for approximately $160,000." 120 When the debtor failed to complete the construction of the home, the plaintiffs filed a lawsuit in Nevada state court.
121 "In Nevada, as well as Ohio, the doctrine of collateral estoppel precludes parties from litigating an issue that existed in a prior action, that was actually litigated in the action, and that was necessary to the determination of the prior action."
122
Under Nevada law, a consent judgment is an agreement where the parties do not go to trial but instead agree on certain facts and conclusions.
123 "In Nevada, consent judgments are not given preclusive effect through the doctrine of collateral estoppel" because the parties never got the chance to litigate the factual issues.
124
Among the "three camps," the narrow interpretation of the Camp One courts is least desirable because it requires the parties to relitigate all factual claims, even though a state court has already done so. Further, the minority view lacks full consideration of other factors, as demonstrated below in Part IV, because it fails to take into account judicial economy and the potential chilling effect on state judgments that could occur if they are continually overlooked in this matter. The jurisdictions allowing state court consent judgments to be granted issue-preclusive effect generally seek to reduce the repetitive litigation that would occur if bankruptcy courts were required to determine the final result-dischargeability or not-does not require the bankruptcy court to redetermine all the underlying facts.").
119 In Shaw v. Shaw (In re Shaw), the bankruptcy court applied Michigan law in a case where the plaintiff-wife suffered injuries after the debtor-husband shot her. 130 The parties entered into a consent judgment in a state court proceeding, the plaintiff-wife agreeing to a $300,000 award.
131
The following year the debtor-husband filed a Chapter 7 bankruptcy petition, and the plaintiff-wife filed an adversary proceeding seeking a nondischargeability determination of the civil remedy based upon the consent judgment. 132 129. In re Halpern, 810 F.2d at 1065 (stating that "the central inquiry in determining the preclusive effect of a consent judgment is the intention of the parties as manifested in the judgment or other evidence"); Klingman, 831 F.2d at 1296 ("In this situation, it is certainly reasonable to conclude that the parties understood the conclusive effect of their stipulation in a future bankruptcy proceeding."); Metro. Steel Generally, Michigan courts did not accord consent judgments collateral estoppel effect. 134 The court, however, recognized an exception to the general rule, concluding that if the parties clearly manifested "an intent to be bound by certain facts, collateral estoppel will bar relitigation of those facts." 135 The court concluded that because the consent judgment represented nothing more than a "stipulation or recital" of facts lacking any intent to be bound, collateral estoppel could not properly apply. 136 Conversely, in Kohlenberg v. Baumhaft (In re Baumhaft), the debtor entered into a settlement agreement that was later filed as a consent judgment in a state court proceeding. 137 The settlement agreement determined that the debtor "would not challenge the nondischargeability of the Consent Judgment and Supplemental Judgment in any bankruptcy proceeding." 138 Later, when the debtor was forced into a Chapter 7 petition, the other party to the settlement agreement filed an adversary proceeding and contended that the debt was nondischargeable because the consent decree had preclusive effect. 139 Following the reasoning of the Seventh Circuit, the court concluded that there were no genuine issues of material fact because "the parties did what was required to give their consent judgment collateral effect." 140 The consent judgment specifically stipulated the facts that were required to establish the elements of their claims under § 523(a)(2)(A) and (B). 141 The settlement agreement contained explicit statements such as, "I intended to deceive plaintiffs at the time I made the material misrepresentations" and " [ Unlike courts in Camp Two, these courts require no clear manifestation of intent because they consider stipulations to the underlying facts contained in a consent judgment a "final judgment on the merits."
146 Therefore, the factual issues within the consent decree have been litigated for collateral estoppel purposes.
147
As long as "the facts admitted in the state court judgment contained all of the elements necessary for a determination of nondischargeability" and each of the elements of collateral estoppel is established, issue preclusion is proper.
148
In Klemens v. Wallace (In re Wallace), before the debtor filed for bankruptcy, a state court entered a judgment against the debtor for fraud and conversion. 149 The plaintiff then instituted an adversary proceeding in the debtor's bankruptcy case, seeking a determination that collateral estoppel applied to the state court judgment. 150 In bankruptcy court, the plaintiff claimed that the state court judgment established the elements necessary to prove the debt nondischargeable under § 523(a)(4). 151 The Tenth Circuit stated the following requirements of collateral estoppel: "(1) the issue to be precluded is the same as that involved in the prior 144 152 The court concluded that collateral estoppel applied and further determined that "no countervailing statutory policy . . . would prevent application of the doctrine."
153 Also, because the state court judgment established each element of the embezzlement claim, the debt was nondischargeable under § 523(a)(4). 154 Additionally, Camp Three courts will, in appropriate circumstances, apply collateral estoppel to default judgments entered in state courts. 155 For example, a bankruptcy court in the District of Kansas recently determined that a default judgment should be entitled to preclusive effect when the debtor failed to appear in the state civil action. 156 The debtor issued a check to obtain possession of her vehicle from the plaintiff who had performed repairs. 157 The issued check was drawn upon the account, which had been previously closed, and therefore insufficient funds existed to pay the check. 158 The plaintiff filed a civil action, and when the debtor failed to appear, the state court entered a default judgment, specifically concluding that the "defendant obtained goods and services from the plaintiff through fraud."
159 When the debtor filed a voluntary Chapter 7 petition, the plaintiff commenced a dischargeability proceeding in the bankruptcy court and claimed that the state court default judgment established "the fraud discharge exception as provided in § 523(a)(2)(A)." 160 The bankruptcy court concluded that the elements of actual fraud had been established by the state court judgment 161 Again, the challenge is that most state collateral estoppel doctrines require that the issue have been "actually litigated" 164 in the state court proceeding. These courts are often able to overcome the previous obstacle based upon some failure to act by the debtor, such as not appearing for trial. 165 Also, courts have indicated that "an actual trial is not imperative."
166 Courts, however, will not grant collateral estoppel effect to all default judgments, especially if the judgment resulted from some error or lack of due process. 167 In K-Carpet Co. v. Palumbo (In re Palumbo), the bankruptcy court refused to apply collateral estoppel effect to a default judgment because the state court had awarded it on the basis of a procedural defect and the parties had presented no factual determinations. 168 This reasoning is appropriate because a debtor not afforded the opportunity to contribute to the actual litigation of the facts due to no fault of his own would have an unfair judgment forced upon him.
parties must be the same or in privity; and (3) the issue litigated must have been determined and necessary to support the judgment.
Id.
163 
IV. ANALYSIS
Up to this point this Comment has offered an overview of two types of prebankruptcy actions that creditors use to overcome the bankruptcy discharge: prepetition waivers and prepetition stipulations. Further, a split in courts has developed regarding the level of enforcement provided to prepetition stipulations. The analysis that follows argues that prepetition waivers are not, and should not, be enforceable and that prepetition stipulations should be enforceable and given collateral estoppel effect. The discussion more fully explains the difference between a waiver and a stipulation and supports the collateral estoppel reasoning of Camp Three courts.
A. Prepetition Waivers of Discharge Are Not Enforceable
The Bankruptcy Code Does Not Authorize the Use of Prepetition
Waivers of Discharge; Therefore, They Are Unenforceable
As the bankruptcy system developed in the nineteenth century, it saw a series of alternating prodebtor then procreditor legislative acts, until finally reaching the Act of 1898, which represented a balance between the extremes. 169 In the next one hundred years, the Code saw several amendments-the most recent made in 2005, which "reflect[s] the credit industry's view that bankruptcy law needed to be re-balanced in favor of the creditor interest because it was too often abused by debtors." 170 Despite the purpose of the 2005 Amendments, the Code has continued to be more protective of the debtor in certain contexts, including access to discharge for the consumer debtor.
171 "The Code is very specific about 169. WARREN & WESTBROOK, supra note 8, at 102. Essentially, then, the bankruptcy "system" for the first 109 years after the adoption of the Constitution was little more than a series of brief legislative fiats, alternately pro-creditor or pro-debtor, accompanied by a growing awareness that a uniform comprise law would better serve everyone. . . . . . . . The legislation enacted in 1898 represented a series of fine compromises on a host of difficult issues.
Id.
170. Id. at 106. 171. Explicit protections in the Code have been included for the debtor's protection against his own judgment and the pressure of creditors, most notably, the imposition of the automatic stay, the reaffirmation agreement requirements, and the discharge injunction. See, e.g., Nat'l City Bank v. 
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the manner in which a debtor can waive the discharge in bankruptcy."
172
Only two methods of waiver of discharge are available to the debtor, and both must occur postpetition.
173
These two methods of waiver are mutually exclusive; § 727(a)(10) is applicable to universal discharge, while § 524(c) is relevant to waiver of discharge of a single debt.
174
The first method of waiver permitted by the Bankruptcy Code is § 727(a)(10), which states "[t]he court shall grant the debtor a discharge, unless-the court approves a written waiver of discharge executed by the debtor after the order for relief under this chapter."
175 In Rul-Lan v. RulLan (In re Rul-Lan), the creditor-wife argued that the debtor-husband had waived his right to the discharge of debts owed to her when they reached their property settlement. 176 The court noted that waiver via § 727(a)(10) was possible if written and if the court granted approval of such waiver after ensuring that the debtor had made a "'conscious and informed judgment . . . as to the consequences thereof.'" 177 The court, however, also determined that "the appropriate way to waive discharge as to a specific debt, as opposed to waiving the discharge in the bankruptcy case, is through the use of reaffirmation agreement" and therefore declined to approve the waiver asserted by the creditor-wife. 178 This analysis of waiver and the limited use of § 727(a)(10) are accurate because it supports the purpose Congress intended. 179. I mention this briefly because there is some confusion regarding the purpose of § 727(a)(10) by attorneys and a minority of courts. Section 727(a)(10) states: "The court shall grant the debtor a discharge, unless-the court approves a written waiver of discharge executed by the debtor after the order for relief under this chapter." 11 U.S.C. § 727(a)(10). From this section several obvious KANSAS LAW REVIEW [Vol. 59
Congress's comments regarding § 727(a)(10) of the Bankruptcy Reform Act of 1978 do not reveal much about the intent they had in enacting that section. 180 However, the legislative comments surrounding § 524(a) do help differentiate between the purposes of § § 524(a)(1) and 727(a)(10).
181 Section 524(a)(1) of the Code provides that a discharge will "void[] any judgment . . . whether or not discharge of such debt is waived."
182
The legislative history of § 524(a)(1) reveals that the "whether or not discharge of such debt is waived" language was included "to prevent waiver of discharge of a particular debt, not waiver of discharge in toto as permitted under section 727(a)(9) [sic] ." 183 Therefore, the universal waiver of discharge of § 727(a)(10) is limited to specific circumstances where the parties executed the waiver postpetition, memorialized it in writing, and received court approval.
184
The second method, and "the appropriate way to waive discharge as to a specific debt," is to enter into a reaffirmation agreement. 185 In an agreement to reaffirm a debt, "the debtor promises to repay a prepetition debt that would otherwise be discharged at the conclusion of the bankruptcy." 186 A debtor will commonly enter into a reaffirmation agreement to retain nonexempt personal property. This typically involves a secured debt, but reaffirmation applies to unsecured debts as elements are discernible: the waiver must be executed postpetition, it must be in writing, and the court must approve the waiver. Id. Although the plain language of the statute does not specifically state so, the legislative history of the statute indicates it should only be utilized for waiver of discharge "in toto." See H.R. REP. NO. 95-595, at 366 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6322; S. REP. NO. 95-989, at 80 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5866 (stating that the legislative history reveals that the "whether or not discharge of such debt is waived" language was included "to prevent waiver of discharge of a particular debt, not waiver of discharge in toto as permitted under section 727(a)(9) [sic]").
180. See S. REP. NO. 95-989, at 98 (In discussing the nine grounds for denial of discharge, the Senate stated, "The ninth ground is approval by the court of a waiver of discharge.").
181. S. REP. NO. 95-989, at 80. 182. 11 U.S.C. § 524(a)(1) (similar quoted language is also evident in § 524(a)(2) and (3) Credit Union (In re Jamo), 283 F.3d 392, 398 (1st Cir. 2002) (holding that "reaffirmation represents the only vehicle through which an otherwise dischargeable debt can survive"). Reaffirmation agreements are peculiar in the way that they are treated within the Bankruptcy Code. First, for some unknown reason, a reaffirmation agreement is not considered an exception to discharge under § 523(a) but is instead included in § 524, which is entitled "Effect of discharge." 11 U.S.C. § 524. Yet, even § 524(c) does not plainly state that it authorizes a "reaffirmation" agreement. Id. The name is actually derived from Rule 4008 of the Federal Rules of Bankruptcy Procedure. That Rule provides that a "reaffirmation agreement shall be filed no later than 60 days after the first date for the meeting of creditors." FED. R. BANKR. P. 4008.
186. BLACK'S LAW DICTIONARY 1378 (9th ed. 2009).
well. 187 Reaffirmation of a secured debt, such as a house or car, is more common because the debtor often desires to keep such property. 188 Once a debtor reaffirms the debt, the creditor is free to collect because the reaffirmation revives the debt and makes it fully enforceable.
189
Before the 1898 Amendments to the Code, only common law mandated that "[a] promise to pay a debt that had been discharged in bankruptcy was enforceable." 190 Many debtors, therefore, were not obtaining the fresh start that bankruptcy filing was meant to afford due to the aggressive tactics of many creditors. 191 To combat these tactics, the 1973 Report of the Bankruptcy Commission recommended that discharge serve as a method of extinguishing debts so that debts may not be enforceable due to "a mere reaffirmation."
192 As evidenced by the scope of 11 U.S.C. § 524(c), Congress did not follow the recommendation of the Bankruptcy Commission but instead caved to external pressure applied by the credit industry.
193
Reform of the reaffirmation agreement process, however, was again sought after various creditor abuses were exposed, 194 and the 1997 Bankruptcy Commission recommended the prohibition of agreements to reaffirm 189. In re Jamo, 283 F.3d at 398; see also WARREN & WESTBROOK, supra note 8, at 262 ("The consequence of reaffirmation of a secured debt is that debtors sign a legally binding agreement to waive the discharge on a given debt, subjecting themselves once again to losing the collateral and being sued for a deficiency claim . . . .") (emphasis added Consequently, an agreement that fails to make the proper disclosures under each of the § 524(c) subsections does not strictly comply and is unenforceable as a reaffirmation agreement.
199
The strict compliance standard is likely derived from the language of § 524(c), which states that "[a]n agreement between a holder of a claim and the debtor . . . is enforceable . . . whether or not discharge of such debt is waived, only if" the subsection requirements are achieved. 200 The additional conditions of § 524(c) and the strict compliance standard ensure that the debtor receives a fresh start and makes an educated, independent, and voluntary decision to reaffirm a debt.
201
Because Congress specifically enacted two postpetition methods of waiving dischargeability of debts, the lack of legislation regarding prepetition waivers cannot be an oversight. dischargeability of debts. This Comment supports the postpetition methods to waive discharge because they are properly tailored to uphold the purpose of the Bankruptcy Code while also protecting "debtors from their own misjudgments." 204 A waiver under § 727(a)(10), for example, must be approved by the bankruptcy court, and generally debtors must prove they have made an informed decision regarding the effect of such a waiver. 205 Further, § 524(c) has extensive requirements for a debtor to reaffirm. 206 It is obvious that Congress drafted § 524(c) so that the debtor is fully apprised of the consequences of reaffirmation and is not unduly pressured to reaffirm by the creditor. 207 Even though the debtor has the option to reaffirm, the debtor has "some protection against his own (potentially) short-sighted decisions."
208 In contrast, a prepetition waiver is often entered into before bankruptcy is even contemplated, and, therefore, the debtor will have no understanding of the effects such an agreement may have in the future. Prepetition waivers should be unenforceable, as the majority of courts have determined, 209 because they 208. Jamo v. Katahdin Fed. Credit Union (In re Jamo), 283 F.3d 392, 398 (1st Cir. 2002). At first glance § 524(c) of the Bankruptcy Code seems like the valid and immutable discharge waiver creditors had long desired, but further investigation reveals a major caveat-the reaffirmation agreement can be rescinded by the debtor. Section 524(c)(4) allows a debtor to rescind a reaffirmation agreement before discharge or within sixty days of filing the agreement, whichever is later. 11 U.S.C. § 524(c)(4). odern bankruptcy law is premised on the idea that a fresh start should be available to honest debtors, even when their own bad judgment caused their financial difficulties." 210 As expressed in Part II, the idea of a "fresh start" is a central purpose of the American bankruptcy system, and this Comment does not question its precedent. 211 Instead, the heart of this discussion is based upon two opposing public policies: the longstanding American tradition of freedom to contract versus the freshstart purpose of the Bankruptcy Code. 212 In Klingman v. Levinson, the Seventh Circuit stated in dictum that "[f]or public policy reasons, a debtor may not contract away the right to a discharge in bankruptcy." 213 That statement has been extended and interpreted by courts to mean that prepetition waivers of discharge, whether for a single debt or all debts, "are void, offending the policy of promoting a fresh start for individual debtors." 214 In Doug Howle's Paces Ferry Dodge, Inc. v. Ethridge (In re Ethridge), for example, the parties entered into a consent judgment, requiring that the debtor "would not seek to discharge the judgment" and "the judgment would not be dischargeable in bankruptcy." 215 The plaintiff explicitly argued "that a party may agree to forego a legal right, [and] that such an agreement creates a binding contract." 216 The court, however, concluded that the fresh start in bankruptcy would be upheld over the freedom to contract. 217 The view expressed by the bankruptcy court in Ethridge has been widely accepted by other courts, 218 and despite the limitation on the freedom to contract, the view represents, on balance, the best outcome. If, for example, the courts chose instead to uphold the freedom to contract, creditors would habitually include prepetition waivers in every agreement. "[T]hen creditors would essentially have the power to nullify the fresh start provided by the Bankruptcy Code." 219 Debtors would leave "bankruptcy owing nearly as much as they did before they filed," 220 so the entire purpose of the Code would be undermined. Therefore, for public policy reasons, prepetition waivers of discharge are unenforceable.
B. Prepetition Stipulations Involving Discharge Exceptions Should Be Entitled to Collateral Estoppel Effect
The discussion above established that prepetition waivers of discharge are unenforceable. But isn't a prepetition stipulation in essence a prepetition waiver? Although some courts have failed to see a distinction, 221 this Comment considers a prepetition stipulation different than a prepetition waiver because it requires additional factual determinations. 222 Although the stipulation stated that it was based upon allegations of fraud, such a bare assertion will not constitute a sufficient determination of fact by the state court to conclude that the debt was of the nature required by § 523(a)(2), (4) or (6). 224 Consequently, it is not enough to simply state that the debt is nondischargeable as a matter of law. 225 Also, it is insufficient to specifically state in the consent judgment the section under which the debt would be nondischargeablefor instance, "this debt is nondischargeable under section 523(a)(4)."
226
As a result of such inadequate drafting, in dischargeability proceedings the bankruptcy court will refuse to grant any collateral estoppel effect and will "make independent findings regarding the factual basis underlying the initial incurring of the debt" because the state judgment does not contain the requisite factual specificity. 227 Such bare assertions do not contain factual stipulations; therefore the judgment is in essence a prepetition waiver of discharge masquerading as a prepetition stipulation. This type of state court judgment should not be given collateral estoppel effect and is not supported by this Comment.
The analysis that follows supports the view expressed by Camp Three courts, which generally grant collateral estoppel effect to state court judgments if the state law elements of collateral estoppel are established. Camp Three is favorable because it grants issue-preclusive effect to state court judgments more liberally than the other two camps, public policy. This is distinct from a factual stipulation entered into between parties in a prior piece of litigation which may properly serve as the basis for application of the doctrine of collateral estoppel or issue preclusion in later litigation between them.
Id.
223 and Camp Three courts will, when appropriate, grant collateral estoppel effect to default judgments. Further, recall that the factual stipulation must not only establish the collateral estoppel requirements but must also establish the elements of the § 523(a) claim to be enforceable. With those conditions met, three main reasons are offered for granting collateral estoppel effect to state court judgments that contain stipulations to the underlying facts.
Collateral Estoppel Promotes Public Policy Considerations Such as Judicial Economy
"Applying collateral estoppel is logically consistent with the Supreme Court's decision in Brown and the exclusive jurisdiction of the bankruptcy courts while at the same time encouraging judicial economy." 228 If the parties know that the consent judgment they reach in the state court proceeding will be entitled to collateral estoppel effect, they will "present their strongest arguments" at trial and the record, if reviewed by the bankruptcy court, will support the outcome. 229 Because state courts have concurrent jurisdiction to determine the dischargeability of seventeen out of twenty exceptions, 230 there is no reason to suspect "that the bankruptcy court will be any more fair or accurate than the state court in the determination of the facts." 231 Therefore, allowing a bankruptcy court to rely on a state court determination permits the bankruptcy court to conserve time and energy. 232 Also, not only will the bankruptcy courts conserve resources but the parties will also be prevented from enduring "vexatious litigation." 233 The public policy justification for economy is also especially relevant to debtors who have already sustained a financial burden and do not want to exit the bankruptcy process with attorney's fees compromising their fresh start. KANSAS 234 favoring the enforcement of the consent judgment. Such an effect could have two consequences. First, the bankruptcy courts would have an increase in dischargeability proceedings because parties would likely ignore the concurrent jurisdiction of the states and instead file a dischargeability motion in bankruptcy court, if available. Second, disregard of factual stipulations agreed upon by the parties and incorporated in a state court consent judgment may "do violence to judicial finality." 235 After completion of the state court proceeding, the conclusiveness of the judgment would be indefinite. 236 If the defendant debtor soon after filed for bankruptcy, the matter would have to be settled again with a consent judgment entered in bankruptcy court-if the debtor was willing-or the plaintiff might have to prove the debtor's guilt, making the prior state court judgment valueless. To maintain the consistency and integrity of state court judgments, bankruptcy courts should afford those judgments collateral estoppel effect. 235. Halpern, 50 B.R. at 262. 236. Cobb, 271 B.R. at 883 ("The purpose of the collateral estoppel doctrine is to protect parties from multiple lawsuits, prevent the possibility of inconsistent decisions, and conserve judicial resources.").
237. In re Baldwin, 249 F.3d at 920 (discussing the public policy behind collateral estoppel).
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effect. It will be an unenforceable prepetition waiver that the majority of courts have held violate public policy. 238 A properly executed stipulation to the underlying facts in a state court proceeding, however, does not run afoul the fresh-start purpose of the Code because the stipulations are limited in number and subject by § 523(a). Even though creditors may succeed in these situations more often than debtors, the nature of the debts is such that debtors should be held accountable for their payments.
239
The only real consequence that application of the Camp Three view will have is that a few more state court consent judgments will be granted issue-preclusive effect. Because Camp One represents the view of the minority, the change to a more liberal view by those courts will be of small significance. Also, courts currently following the view expressed in Camp Two will have to change very little about their jurisprudence. Indeed, the courts will follow the same analysis but will grant collateral estoppel effect if the state court collateral estoppel requirements are present and the state court consent judgment pleads the elements of the § 523(a) claim. The focal point of the analysis is no longer the parties' intent. Therefore, the debtor is adequately protected through the limited availability of the circumstances when a stipulation may be used and even further protected by the requirements that the parties must establish before collateral estoppel is available. Consequently, all bankruptcy courts should adopt the liberal view of Camp Three courts, which grant collateral estoppel effect to state court judgments when the elements are present and do not require any special indication of intent.
V. CONCLUSION
The bankruptcy discharge is a highly guarded privilege from which consumer debtors greatly benefit. It represents a fundamental purpose of the American bankruptcy system, which allows the debtor to have a fresh start at life, free from prior financial encumbrances. Although bankruptcy law often relieves debtors from their own bad financial judgments, the law also protects debtors who encounter substantial misfortunes, such as extensive medical bills or rising debts due to job loss. To use the bankruptcy process and be afforded a discharge, the unfortunate debtor need only be honest. The Bankruptcy Code has been developed to protect the honest debtor and, in some circumstances, will dismiss a debtor who has filed for bankruptcy in bad faith. Despite the preference for honest debtors, a debtor who has been less than an upright citizen before filing for bankruptcy can use the Code. The fresh start of this debtor, however, will be limited because Congress has determined that certain debts are not dischargeable and many of those debts are incurred through some kind of culpable conduct. Beyond those exceptions, the bankruptcy court will discharge the debtor's personal liability for all remaining prepetition debts. The bankruptcy discharge, therefore, represents an extremely prodebtor practice. It is of no surprise then that creditors have made various prepetition attempts to limit the effect of the bankruptcy discharge so that less loss is transferred to them. One way creditors try to lower their risk is by requiring debtors to sign a prepetition waiver of discharge. As evident from this Comment, prepetition waivers of a specific debt or all debt are unenforceable. Congress permits only two types of waiver and both must occur postpetition. First, the debtor may make a universal waiver of discharge pursuant to § 727(a)(10). If the debtor enters into a universal waiver, the court will not discharge any of the prepetition debts. Therefore, the use of universal waivers is rare because they require judicial approval and they defeat the fresh-start purpose of bankruptcy. The second type of postpetition waiver that Congress permitted allows a debtor to waive discharge of a specific debt under § 524(c). The debtor will enter into a reaffirmation agreement with the creditor, which causes the personal liability attached to the debt to survive discharge. The Bankruptcy Code, however, carefully controls the use and form of reaffirmation agreements. Since Congress established two ways to waive debts postpetition, courts conclude by negative implication that prepetition waivers are unenforceable. But the conclusion is also supported by the fresh-start purpose of bankruptcy.
The other method creditors use prepetition is a stipulation to the underlying facts in a state court judgment. Although a stipulation closely resembles an unenforceable prepetition waiver because it can occur in state court before the debtor has filed a petition, the two are substantively different. Factual stipulations are limited to the discharge exceptions listed in § 523(a), which have been enacted for various public policy reasons and are construed narrowly against the creditor. Therefore, for the bankruptcy court to enforce, the stipulation must establish each element of the dischargeability exception. Conversely, a blanket provision in a consent decree that a debt is nondischargeable under § 523 is in essence a prepetition waiver and is unenforceable. The discussion further compared and analyzed the collateral estoppel effect granted by state courts to these stipulations, which in general fall into one of three camps. Collateral estoppel effect that is generally applied and does not require any specific intent is preferred. This view is favorable because it upholds the value of state court judgments, encourages judicial economy, and allows a creditor to know that the debt is nondischargeable, bringing finality to the process.
